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of ehildren ir homes outside the “iate
Toxas,

"his will acknowledge receipt of your letter of Oatober 17, 1940, requesting
the opialon of this department upon the following question:

"iay the superintendent of the Hroo Utate Home use funds of that
‘asbitution in the placement of inmates in homes 'outside the

Ctato of Texas', having in mind tne proviaions of the lask paragraph,
page 301, of the fpecisl Laws of the State of Texams, paszsed by the
Fagular fesalon of the Forty-Iixth Legislature:i”

legtia: 3 of House Bill 266, Thupber 7, Tpwaial Laws 1939, Torty=Sixth
regislature, pages 238, 301, reads, in part, as followar

"ixcoapt as harein otherwise provided, no money shall e expended for
Lravel axpenses except thet specifically appropriated for said
purpose; provided this limitatior shall not apply to travel and
transportation expenses of patients, immates and Alabams-Coushatti
ndians, of indian Reservation and imstitutional smployees'! travel
in ocomnection with patients, inmetes, pupils and ilabama~ Coushatti
Indians, including returning esoapas, transiars, peroles, and’
placemouts of inmates and patients and trensportasion end traval
oxpense of corveying Indians %o ard from United States Indian
hospitals in Orxlanoma eand other hospitals or clinies in Texas, of
Soard of Control smployees whoze salaries are paid from institutional
funds, and of institutional superintendents asnd the indian agant,
wherein speocific smounts ere omitited from the itemized eppropriations;
and such travel and transportatic; expenses may be paid from support
and maiztevance sppropristions and or loeal institutional funde.®

While the provision of the Fleemosynary Appropiiation Bill guoted adove,
Yakan dy itself, may be literally oonstrued to authorize the paymext of
transportation expense inecurred in conneation with the placement of
resideasts of the Wacs State Home, it must be interpreted togather with
other statues relating to the Waco State Home, one of which is Article
3259, Vernon's Annotated Tivil Statutes, which rsads in part as follows;
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"See. 2. No child shall be dismissed from the Waco State iiome untill
some suitable home has been found for it, or it has booome self-supporting
and only then upon the written recommendatione of the miperinisndent

to the Board, or when any ward comitted to amid Home has Lecome married
with the oconsent of the Board and superintendent, Children may be
placed for adoption only in homes approved by the Plviaiom of Child
VWelfare, State Foard of Comtrol. Upon tha adoption or marriage of any
suoch ohild, the visitorial eand regulatory powsrs of said Board and
superintendent shall termirate. Any child not adopted who goes out
Prom this Home either under the oustody .of some adult or as aeif-
supporting shall cortirus under the supervision and guidance of the
doard, The Board or its representative shall wisit the place where

said ¢hild is living or employed, and it shall be the duty of the person
having 1the custody of said ohild to answer all questions asked by

suoh Poard or represontative conecerning the conduct, employment,
treatment, or condition of said child., If iw the judgment of the

Board it should be for the best interest of said child that it be
returned to said "aco State Home, the Doard is hereby empowsrad to

have it returned. [((inderscoring ours)

Note that any c¢hild not adepted going from the Home is under the ocontin-
ued supervision and guidanes of' the Board, and that the Board or its
representative are required to visit the place where the ohild is living
at regular intervals; and the child may subsequently be required to re-
tura to the Home. ’

nder Article 3259, the duty of supervision amd the power of conmtrol
remain in the Poard after a child has been ao placed, and not only would
the difficulties of adminiatration be great indeed, if, as in the present
case, reprosentatives of the Board were required to make repular visits
to the child in ita California home; bub it is quite possible that Texas
as the sovereign parens patrias would completely lose jurisdiotion over
the child to the State of {alifornia = California being bound to allow
only by a comity it might not choose %o reocongnize the priority of the
Texas olaim. Goldsmith v. Salkey (Sup. Ct, 1938), 131 Tex, 139, 112 S, W.
(2d) 165, Compare Willigan v. State (1884), 87 Ind. 355. As stated by Mr.
Justige Cordoza 40 4, L. R. 937t

"The jurisdiotion of a state to regulate the custody of infants
found within its territory does not depend upen the domioile of the
parents, It hes its origin in the proteotion that is due to the

incompetent or helpless . .+ o "

Consequently, it is the opinion of this department and you are reapectfully
advised that funds appropriated for the Waco State Home may not be used to
defray transportation expenses of inmates in connection with their place-
ment in homes outside of Stdte of Texas.
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XPPROVED NOV. 19, 1940

s/ Gerald C, Mann

GERALD ¢, MAHN
ATTORNKY GENERAL OF TEXAS

Vary truly yours
ATTORNEY GENERAL OF TEXAS

s/ James D. Smullen

By James D, Smullen
Aasistant

APPROVEL OFINION COMMITIEE BY R.W. %, CHAIRMAN



